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1 I. INTRODUCTION 

2 Tiiese six matters involve dmilar aid overlapping dlegations that Obama for America 

3 and Maitin Nesbitt, m his officid capacity as Treasurer (^FA" or tiie **ConimittM̂  

4 Obama's principd campaign committee for the 2008 presidential dection - accepted excesdve 

5 and/or profaibited contributions m violation of tiie Federd Election Campdgn Act of 1971, as 

Ul 6 amended, C*FECA" or'Ifae Act"). Two oftiie matteis, MURs 6139 and 6142, dso involve 
K 
^ 7 rdated dlegations as to the Obama Victory Fimd and Andrew Tobias, in his officid capadty as 
rvj 

ft\ 8 Treasurer C'OVF" or the''Victory Fund"), a joint fiuidrdsmg conunittee fonned by OFA and the 

^ 9 Democratic Nationd Cominittee. As discussed bdow, tiie dlegations as to OFA's posdble 
Nl 

^ 10 recdpt of excessive conttibutions is co-extendve with bases for an ongomg audit of OFA tfaat 

11 the Commisdon imtiated in the ordinaiy couise of ite supervisory respondbilities. 

12 The complamte vary m tfaeir iqsproach to presenting dlegations as to posdble widest 
13 patterns of illegd contributions. Wfaile soine oftfae comphunte rely primarily on media reports 

14 regarding anecdotd examples of allegedly suspicious odme fimdidsiog transactions, see MURs 

15 6078/6090/6108, otfaer complainte provide a listmg of specific transactions tfaat are dteged to be 

16 part of suspidous patterns. &e MURs 6139,6142,6214. The compkdnte specificdly request 

17 that the (jommisdon audit OFA and OVF to detemune the extent of tfae alleged violations. 

18 Ratiier than attemptmg to address all ofthe transactions bemg questioned, OFA and OVF 

19 focus on tfaeir comprdiensive compliance system, and assert tfaat tiiis system aUowed tfaem to 

20 identify and take qipropriatecon«ctive action as to aU contributions fiir ^ 

21 genume questtons as to possible illegdity. 5lse OFA Responses ui MURs 6078/6090/6108, 

22 MURs 6139 ft 6142 and MUR 6214, and OVF Responses m MURs 6139 ft 6141 Respondente 

23 assert thd dlgendndy excesdve and prohibited contributions detailed m tite comphunte have 
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1 been refimded. Respondente also contend that Compldnante'dlegations are highly speculative, 

2 lack the spedfidty needed to demonstrate a violation of the Act, and tfaat tfae patterns identified 

3 by Comphunante do not support any mference of illegdity. Id 

4 During tfae 2007-2008 dection cycle, tfae Commisdon's Reports Andysis Dividon 

5 C'RAD") sent tfae Omimittee mdtipte Requeste fin Addittond Information ("RFAIs") regardmg 

CO 6 apparent excesdve coniributions ofthe same generd types as tfaose identified in tfae complainte. 

^ 7 While tfae Comnuttee was respondve to issues rdsed in tfae RFAIs, RAD's redew of Committee 

Nl 8 disdosure reports suggeste tfaat OFA has accepted, and fidled to take timdy corrective action 

^ 9 witii regard to excesdve contributions, which may totd between $1.89 million and $3.5 million, 
O 
Nl • 
r-1 10 an amount tfaat is qdte large m terms of prior excesdve contribution cases, but constitutes 1^ 

11 than \% oftiie $745 million in totd contributions received by OFA. See Cfaart A, On 

12 Marcfa 16,2009, pursuant to ite Redew and Referrd Procedures, RAD referred tfae (lommittw 

13 tiie Audit Dividon fiir a 2 U.S.C. § 438(b) audit. 

14 On April 16,2009, tfae Commisston approved tfae Section 438(b) audit of tfae Committee. 

15 Tfae Commisdon's Audit Dividon faas obtdned financud datdiase mfimnation finm OFA, and 

16 undertaken reconciliation of bank statemente witfa disdosure reports. Tfae Audit Division 

17 commenced fidd woik in December 2009, wfaich is currently ongomg. Tfae fiicus oftiie Section 

18 438(b) audit is to examine wfaetiiei tfae Comnuttee was in materid Gompliaiioe\̂  

19 regulations and requu«mente oftfae Act and vriietfaer ite procedures fiir identifying po^ 

20 dotetions was qqiropriate, as qiedfiedm tfae 2007-2008 Auflunized Audit Plogr^ Tfae audit 

21 wiU indude a review and testily oftfae Comnuttee's conqdiance pnicedures, vet^ 

22 repotting processes regaiding excessive contributionsa 
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Nl 
rM 
Nl 

Q 
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1 These matters present the Coinmission with the question of wfaetfaer tfae primaiy 

2 condderation should be the seemmgly huge actud dollar ainount of the apparent violation 

3 (between $ 1.89 million and $3.5 million) or seemingly smdl level of noncompliance reflected by 

4 the percentage retetionship between the viotetion and OFA's overdl recdpte (less than ^ of 1%). 

5 For the reasons discussed below, we recommend that tfae Commisdon find reason to believe tfaat 

6 Obama fbr America and Maitm Nesbitt, m his officid capacity as Treasurer, violated 2 U.S.C. 

7 § 441a(f), and authorize a Section 437g audit to be peifimned concuirentiy with the ongoing 

8 Section 438 audit. 

9 In contrast to the substantid support for allegations retelmg to excessive contributions, 

0 the dlegations tfaat OFA accepted profaibited contributions from fineign nationds (in viotetion of 

1 Section 441e) and from fictitious names (m violation of Section 441f) are eitiier wholly 

2 speculative or appear to involve sums that are de minimis botfa in terms of dollar amount and as a 

3 percentage ofOFA's overdl recdpte. Accordingly, fiir the reasons expteinedm more detdl 

4 below, we are recommending that tfae Conunission dismiss dlegations tiiat Obania fiir America 

5 and Martin Nesbitt, m his officid capadty as Treasurer, vioteted 2 U.S.C. §§ 441e and 441f. 

6 Tbere are iwudications tfad tfae Victory Fund accepted excesdve contributions or 

7 contributions fiom fiirdgn nationds, or misreported dtebursemente to OFA. Accoidingly, we 

8 recommend the Commission find no reason to believe that Obama Victory Fund and Andrew 

9 Tobias, m his offidd capadty as Tieasurer violated 2 U.S.C. §§ 441a(f), 441e or 434(b). 

20 Although tfae Obama Victoiy Fimd and Andrew Tobias, in Us offidd capadty as Treasurer, may 

21 luve accepted contributtons fiom an unknown donor, we reconmieid that the Com 

22 disnuss tfate potentid delation of2U.S.C.§441fbecause tfae amount at usue does not wanant 

23 further Commisdon resources. 
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1 IL FACTUAL AND LEGAL ANALYSIS 

2 The primaiy issue ui these matters is whetiier Respondente accepted impermisdble 

3 contributions through their odine fundrdsing effiirts. Although the (Commission faas not 

4 mandated specific procedures to verify the identity of an individud making a credit card 

5 contribution over the Internet, it faas opuied that a committee whicfa intends to solicit and recdve 

^ 6 creditcardcontributionsoverthelnternetmustbeable to verify the identiiy oftfaose wfao 
KT 

1̂  7 contribute via credit card with tfae same degree ofconfidence tfaat is generdly provided wfaen a 

Nl 8 committee accepte a cfaeck vte duect mdl.' Advisoiy Opmion 2007-30 (Cfaris Dodd for 

Q 9 Preddent, Inc.); see d!so Explanation and Justification fiir Matcfaing Credit CM and Debit Caî  
Nl 

'H 10 Contributions, 64 Fed. Reg. 32394,32395 (June 17,1999); Advisoiy Opimon 1999-09 (BiU 

1 i Bradley fbr President, Inc.); Advisoiy Opimon 1995-09 (NewtWatdi PAC); see also 

12 Commisdon Gdddine fiir Plesentation m Ciood Order (guidance to preddentid campdgns 

13 seekmg federd matdung fimds, presented by tfae Audit Dividon and approved by the 

14 Conunisdon m Jdy 2007). In sum, a coinmittee is cfaarged witfa tfae same responsibiUty to "aUay 

15 concems over tfae receipt of profaibited contributions" regarding ite onlme contributions as ite 

16 contributions solicited and recdved through any otiier metiiod. UL (quotmg Matdung Credit 

17 Card and Debit Card Contributions, 64 Fed. Reg. at 32395). 

* Advisoiy Opinions hive kMked finmddy upon several methods fbr ^ 
diligations as well as verifying comribulon* identities, including: usmg web page soUcilalion fbims that post clear 
and conspicuous laogBage hifbndngpiospeclive donors of the Act's source 
loquiriiig a donor to oonqilele and sidmiit for processing a conlribudon fbim 
contributtir's nanie as it appean on a credk end, billiiv address assodato 
the card, contributor's iBsidenlid address and amount cir contribution. 5M; eg:, AO 2007-30 at 3. TheoonnddBe 
should alao Inchide procedures diat will allow it to screen for contributions mate using cotporate or business entity 
ciedhciids, and a piocessvdisnBby die donor DnBt attest: (1) die uunli ibution k 
those of anodiflr; (2) oonlriliulioos are not made flfom gsncnl treasiny foods of a ooipontion, labor oigsniiatioo or 
nationd bonk; (3) donor is not a federal gpveniineiitcoiiliautui orafbid8auitional,but is a cdaen or pcfmaiieiit 
resident of the United SlalBs; and (4) die contribution is made on a penonal credit card fbr which die do^ 
corpoi ation or business enthy, is kî ly obligtted to pay. Id at 2-4. 
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1 As a safeguard agdnst recdving prohibited contributions, tiie Act's regdations hold the 

2 conunittee's treasurer "responsibte finr examinmg dl contributions received for evidence of 

3 illegdity." 11 C.F.R. § 103.3(b). While contributions that may "present genuine questions" as 

4 to wfaetfaer they were made by fiirdgn nationds or otiier prohibited paities may initidly be 

5 deposited into a campdgn's depodtoiy, the tieasurer is charged with makmg his or faer "best 

on 6 efforte to deteimme tiie Iegdity oftiie contributions." 11 C.F.R. § 103.3(b)(1). Iftiie 

^ 7 contribution cannot be detennined to be tegd, or te discovered to be Ulegd even though it "did 
Nl 
rsl 
Kl 8 not appear to be iUegd" at the time it was recdved, the treasurer must refund tfae contribution 

^ • 
^ 9 within tiiirty (30) days ofthe date of sdd discoveiy. 11 C.F.R. § 103.3(bX2). By contrast, iftiie 

^ 10 committee deteinuiies that a conuibution exceeds tfae contribution limitations enimierated in 

11 2 U.S.C. § 441a(aXl)» the tteasurer has sixty (60) days to refund the excessive contribution, or 

12 obtaui a written redesignation or reattribution of the excesdve poition. 11 C.F.R. 

13 §110.1(bX3)(i). 

.14 A. Baekground 

15 1. Obama for Amerfea 

16 Obama fiv America te the prindpd canqidgn committee for PreddetrtBaradc Obama. 

17 During tfae 2(X)8 election cyde, OFA, as an aidumzed candidate comnuttee, was limited 

18 contributions fiom individud donors wfao in tiw aggregate did not exceed $2,300 eacfa fiir tfae 

19 primaiy and generd elections. 2 U.S.C. § 441a(aXlXA). Since fiUng ite Statement of 

20 Oiganization on Januaiy 16,2007, tfae Coinmittee raised over $745 nulUon fimn over 3.9 milUon 
21 conttibutors, qsproximately $450 miUion of wfaidi was recdved in odme contributions tfarough 
22 tiie campaign's website. OFA Response m MURs 6078/6090/6108 at 1-2. 
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Respondente explain tfaat, to faandle tfae unprecedented number of donors, volume of 

odine contributions and dolteis raised, tiiey mamtamed a comprehendve system to review dl 

odine contributions fiir compltence with tiie FECA. OFA Response in MURs 6078/6090/6108 

at 2-4, OFA Responses m MURs 6139 ft 6142at 2-3, OVF Responses in MURs 6139 ft 6142 at 

2. The Committee asserts that ite inlemd qfstem of review surpassed tfae procedurd 

reqdremente fbr tfae collection and procesdng of coniributions set fintfa in tfae Act, and tfaat as 

tfae volume of contributions increased, tfae Conimittee contmudly readjusted ite procedures to 

ensure tfaat dl contributions recdved on ite own or tfarough tiie Victoiy Fund coniplied witii tfae 

Act's requiremente. OFA Response m MURs 6078/6090/6108 at 3-4; OFA Responses in MURs 

10 6139 ft 6142 at 2-3. 

11 Tfae consolidated OFA Response fiir MURs 6078,6090 and 6108 uicludes an Affidavit 

12 from tfae Conimittee CfaiefOperating Officer HeniyDeSio, wfao describes the requiremê  

13 tfae online contribution process tfaat must faave been met befiire the webdte wodd accept a 

14 contribution: 

15 • Tbe (Committee online contribution page mformed eadi prospective donor oftfae 
16 Act's source restrictions, m explicit tenguagedispteyed in a conspicuous location 
17 tiiat tfae donor codd not miss; 

18 • No donor oodd make a contribution witfaom fird affinnmg tfad tfae funds were 
19 lawful and consistent witfa tfae Act's requiremente, by cheddng a box confirming 
20 tfaat tfae donor was a Umted States citizen or permanent reddent, that tfae funds 
21 were not fiom Ifae treasuiy of a peison or entity wfao was a federd contractor, 
22 corporation, labor oiganization or nationd bank, and were not provided by any 
23 person other than tfae donor, 

24 • Donors who entered foreign addresses were required to check a box confirming 
25 that they were dtiier a Umted States citizen or a permanent reddent alien, and 
26 provide a valid U.S. passport number. Id at 3-4; see also Affidavit ofHeniy 
27 DeSto("DeStoAff:")in|3-6. 
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1 The DeSio Affidavit goes on to describe the compliance and vetting process that occurred 

2 after tfae odine contributions vim processed by a third party vendor and submitted to the 

3 Coinmittee: 

4 • At regular intervate the Committee conducted automated searefaes of ite donor 
5 database, vriiich mcluded dl contributions (wfaetfaer rdsed onlme or tfarougfa otfaer 
6 mecfaanisms), to identify any frauddent or excesdve donations; 

iH 7 • Contribidons fiom rqpeat donors vvere examined to ensure tfaat the totd amount 
^ 8 received from a smde donor dki not exceed contribution limite; and 
KT 
Nl 
rsj 
Nl 

O 
Nl 

9 • As examples of questionable information, erroneous date or firauddent 
10 contributions were identified, the Committee's automated seardies were refined 

KJ 11 to query other contribidons tfaat imght contain similar patterns of enoneous or 
12 finuddemdata. A/. at4. 
13 
14 2. The Victoiy Ftead 
15 
16 The Obama Victoiy Fund is a joint fimdrdsing comniittee establidied puisuant to 

17 11 C.F.R. § 102.17, whose paiticipante were Obama fiur America and the Democratic Nationd 

18 Coinmittee ("DNC"). During the 2008 dection cycle, tfae DNC, as a nationd party committee, 

19 was limited to conttibutions fiom individud donors wfaicfa in tfae aggregate did not exceed 

20 $28,500. 2 U.S.C. § 441a(aXlXB). AdditionaUy, a jomt fundraidng cominittee estdiUdied 

21 pursuant to 11 C.FJL § 102.17, may accept up to tfae limite of the participating committees, 

22 which m tins case wodd be $33,100 per donor (tiie OFA limit of $2,300 each for the primaiy 

23 and generd dections and tiie DNC Umit of $28,500). 11 C.F.R. § 102.17(a). The Vtetory Fund 

24 filed ite SUttemem of ()iganization on June 10,2008 and recdved over $198 nuUion in 

25 contributions during Ifae 2007-2008 election cyde. Tfae Victoiy Fund denies tfae aUegatkms in 

26 the complainte and contends that it mdnteined tfae appropriate procedures to ensure that 

27 contributions recdved by tfae Comnuttee and tfae Victoiy Fund vvere propâ  

28 not exceed contribution lumte. OVF Responses in MURs 6139 ft 6142 at 2. PunuanttoU 
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1 C.F.R. § 102.17, as a joint fundrddng coinmittee for OFA and the DNC, the Victoiy Fund may 

2 accept up to $33,100 per dection fiom each individud contributor, rather than the $2,300 per 

3 dection mtetakenly cited m tfae compteim. Id Moreover, tfae Victoiy Fund asserts tfaat to ensure 

4 tfaat udividual contributors did not exceed applicabte lumte to the Victoiy Fund or tfae 

5 Coinmittee, tfae Victoiy Fund verified dl contributions it recdved witfa the donor records for the 

(M 6 Coinmittee and the DNC. Id If any contribution aggregated to exceed applicable lunite to the 

^ 7 Committee, the excessive amoum was firat redlocated to tfae DNC; if after tfae DNC redlocation 
Nl 
^ 8 tfae contributions still exceeded appUcable limits, the excesdve amoimt was refunded to tfae 

^ 9 contributor. Id. 
O 
[2 10 B. Excessive Contributton Allegation 

11 1. Facte 

12 The complainte mvolve aUegations based on Complainante' duect review of disdosure 

13 reports filed by the Committee and the Victoiy Fund as wdl as infimnation gleaned from odine 

14 medte reports, and cteun tfaat Respondente accepted excesdve contributions m addition to 

15 knowingly recdving contributions fiom prohibited sources. Flmg Compldnt at 2; RNC 

16 Complamt at 1-4; Kohtz Complaint at 1; Damete Conqilamt at 1; Moore Complaint at 1. 

17 (Complainante list hundreds of indidduatevvfaom tfaey daim nude contributions exce 

. 18 $4,600 (vriiicfa would be the aggregate totd of the pennissibte amounte pf $2300 eadi fiir tfae 

19 piinmiy aid generd dections) and contend tiid tfate teeddence tiutt tiie Comnutlee and fte 

20 Victoiy Fund contribution processes vvere utterly laddng in fhe sppfopriateinter̂  

21 ensure compliance vrith tfae FECA. Flmg Complaim at 2; RNC Complamt at 1-4; Kdnz 

22 (>implauit at 1; Damete Complaint at 1; Moore (̂ phunt at 1. 

10 
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1 Respondents reply that their comprefaensive vetting and compliance system was designed 

2 to identify dl excessive contributions, mcluding those specificdly referenced in the compkunts, 

3 and rededgnate, reattribute, or refund contributions, as appropriate. OFA Response in MURs 

4 6078/6090/6108 at 5; OFA Responses in MURs 6139 ft 6142 at 2; OVF Responses m MURs 

5 6139 ft 6142 at 3. Spedficdly, tiie Committee contends tiut ody 112 oftfae 602 individuate 

Nl 6 origindly identified m complainte fixr MURs 6139 and 6142 made contributions tfaat were 
00 

^ 7 potentiaUyexcessivebutlaterrefunded;tfaerest,they assert, actudly vvere complumt vvitfa tfae 
Nl 
(N 

tfl 8 Act. OFA Response in MUR 6139 at 3, OFA Response m MUR 6142 at 3. Respondente 

^ 9 provide attadunent spreadsheete tfaat list tfae individuds they assert were compliant, as wdl as 
Nl 

^ 10 those who made potentidly excessive contributions tfaat were later refunded or otfaerwise cured 

11 (some timely and some untimely).' OFA Response in MURs 6078/6090/6108 at 5; OFA 

12 ResponsemMUR6139,Exh. A; OFA Response m MUR 6142, Exh. A. Respondente aigue that 

13 their demonstration that most examples of excesdve contributions dted in the initid compldnte 

14 were dther compliant or rectified in a timdy manner, te evidence tfaat tfaere isnoneedforan 

15 investigation of tfaeir finances and reporting, and tfad tfaese mattera dmdd be dismissed. 

16 Tbe Commtesion's Rqxxrte Andyds Dividon ledewed tfae Comnuttee's disdosures fiir 

17 tfae 2008 election cycle, which reflect tfaat tfae Committee rqwitedrateingapproxiî ^ 

18 $745,689,750 during tfaat tune period. A memorandum referring tfae Committee to tfae Audit 

19 Dividon mdicates that the Coinmittee recdved over $3.5 miUion m excesdve contributions 

20 durmg the 2007-2008 cycle tfaat vvere not refunded, reattributed or rededgnated 

> The oooofdatet m MUR 6142 has been sHppkflNniBd 38 tunes, most reoenlbf on Deoen 
thousands of mnsactions that are allpged to be questioiMhIe and/or represent eKcessive contributions. The 
Cooimiiaee'a Response to MURs 6139 and 6142 dated Dec. 29.2008 addresses some of die transaclions spedfically 
idtonlified in the supplements filed up to diat dale, but was not ansended m address die si^ 
after that datê  and oflbs the sanw general explanstions provided in its response to MURs 6078/6090̂  

11 
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1 < &e RAD Referrd dated Marcfa 16,2009. The apparent excessive contributions 

2 detdled in the RAD Refend are reflected m Cfaart A below. Because RAD's figures are based 

3 on ite review of dl of the Committee's origind and amended disdosure reports, they wiU mdude 

4 any excessive contributions thd were properiy identified in the Complainte. 

5 Chart A 

KT 
00 

Nl 
rsl 
Nl 

CP 
Nl 

Report Ekeeaelve 
Contrlbiittons 

Totel Contributtons 
Reported 

01 07 $103,382 $25,702,886 

02 07 $116,241 $S2.889,636 

Q307 $47,260 $20,652,528 

YE 07 $18,342 $22,847,567 

M208 $S5.151 $36,188,603 

MS 08 $15,302 $55,444,569 

M4 08 $44,825 $41,161,694 

MS 08 $26,787 $30,782,459 

M608 $22,287 $21,953,056 

M7 08 $95,010 $51,909,906 

MB 08 $359,986 $50,337,660 

M908 $2,295,521* $65,090,662 

MIO 08 $110,464 $150,708,708 

120 08 $27,623 $35,944,366 

SOG 08 $218,590 $104,124,845 

TOTAL $3,636,778" $746,689,760 

die regufadoospiovide 60 dqfs fnim die dale ofreoeipt to refund exoesuve coniributions widî  
set llC.F.R.§110.10>)b 

* The RAD Refbnl identified $2,295,521 tepoteotialexoessteecontribudons based on the M9 Report, wfaich 
tecteded $367,166 m excessive contritiutions fiom 317 mdividuals that were not refunded, redesignated or 
reaaribiaed withm 60 dsys of receipt, pha $1,928,355 m coBtrfoutions dcnigmHwl for die 2008 primaiy election thst 
were npoilBdly recdved after die dale ofdw canddate'snomfaiadon. A sidMequent review ofdie Victoiy Fund's 
disckwure reports udioales that approxhnately $1,646,236 ddwae prhiwiy4dlB̂ ^ 
received by dw Victoiy Fteid before dw candidate acoepled his party's nomtaatioB and dw Commhlee lepoî  
date dw ftaads were transfened fhmi the Vicloiy Fted, naher dum lte 
Fted as dw oaoHibution dale, llwnfbrê dw $1,646̂ 236 mcontribudoBsmiBte not be eaceuivê  but shnply 
reported faiconccdy by dw Commhlee. An mvestigation will clarify whedier dwCommhtee properly repotted dw 
reoeipis m its M9 dischwures. 

12 



MURs 6078/6090/6108/6139/6142/6214 (Obama fbr America) 
First General Counsel's Report 

W 6 
00 

^ 7 
Nl 
SJ 
Ml 8 RAD issued numerous RFAIs to enabte the (Committee to explam or rectify ite excessive 

^ 9 contributions. Though the Committee made dgmficant efforts to identify, rededgnate or refund 
O 
Nl 
^ 10 a significant number of the excessive contributions identified in the Commission's RFAIs, 

11 RAD's information indicates that the Coimnittee fidled to approprtelely redesignate, reattribute 

12 or refund $1.89 to $3.5 million in excessive contributions. Consequentiy, RAD referred the 

13 Conumttee to the AiufitDiddon, aid tfae Conmiission approved an audit purauant to ite 

14 autiiority under 2 U.S.C. § 438(b). The Section 438(b) audit notification lettera were sent to tiie 

15 Cominittee m April 2009, financid database information was obtained, and the Audit Division 

16 has undertaken reconciliation of the Committees recoids and disclosure reporte. The 438(b) 

17 audit team is cunentiy conducting ite field work. 

18 2. Anafysb 
19 

20 Tbe FECA provides that no person dudl make contributions to a candidate for federd 

21 office or his autiiorized politicd committeê  vriiicfa (fbr tfae 2008 dection cycle) in tfae aggregate 

22 exceed $2,300 eadi fiir tfae primaiy and generd elections. 2 U.S.C. § 441a(aXl)(A). For tfae 

23 2008 dection cycle, tfae Act also permite a nationd poUticd party to recdve fiom individuds or 
' Should dw $2.295,521 m excessive contributions identified by RAD be detennuied to mchide repoctmg errors, the 
excessive contributions fbr M9 may be reduced to $649,284 and the Committee's total potential excessive 
contributions nuqf be reduced to $1,890,541. 

13 
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1 persons otiier tiian a multicandidate committee up to $28,500. 2 U.S.C. § 441a(aXl)(B). 

2 Additiondly, a joint fundrdsmg committee established pursuant to 11 C.F.R. § 102.17, may 

3 accept up to $33,100 (the combined per-candidate and per-politicd party contribution lumte) for 

4 each donor. 11 C.F.R. § 102.17(a) ft (cX5). Tbe Act prohibite a candidate or politicd 

5 cominittee from knovringly accqiting contributions in violation of tfae contribution lunite set 

6 fiirtfa m the FECA, see 2 U.S.C. § 441 a(f), and where a committee faas received an excesdve 
00 

^ 7 contribution, it has dxty (60) days to identify and rededgnate, reattribute or refund the excesd 
rsi 
fn 8 amount 11 C.F.R. § 110.1(b); see also discusdon, supra, pp. 5-6. 
KT 

^ 9 a. The Committee's Apparent Execsslve Contributions 

^ 10 Based upon the information avdlable at this tune, the Coinmittee appeara to faave 

11 accepted excesdve conttibutions that range fi:om $1.89 million to $3.5 millkin. In light ofthe 

12 volume of totd contributions rdsed, tfae Committee's overdl compliance rate on tfae recdpt of 

13 contributions that comply vrith contribution limitations appeara to be between 99.47 percent 

14 (based upon the $3.5 million figure) and 99.75 percent (based upon the $1.89 milUon figure). 

15 This infimnation presente the Commission vrith tfae question of faow to address a faigh number of 

16 excesdve contributions m tfae context ofa faigh rate of compltence. 

17 

18 

19 

20 

21 

22 

23 
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00 

^ 7 
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6 
00 
KT 
Nl 7 
rsl 
Nl g 

^ 9 On batence, we beUeve tfaat tfae overdl doUar amount m violation supports movmg 
Nl 

*H 10 fiirward to tfae next stage oftfae enfincement process. 

II 

12 

13 

14 

15 

16 

17 . Accordingly, vve recommend tfaat the Commisdon fud reason to beUeve tfaat tfae 

18 (Comndttee vtolated 2 U.S.C. §441a(Q by accepting contribiittons that exceed̂  

19 linutations and autfanrize a Section 437g audit tiut wodd vnak closdy witii tiie Section 438(b) 

20 audit to deteimme the amount in violation. 

21 Tfae Commisskm has ahDeady commenced a Sectkm 438(b) audit, wfaich faas tfae pui^^ 
22 nif jwrrnnimng Aait» pwwii1e<l Ky ihm rimtmittee tn "viirify tn mairiimiin gartenf pnamhlg" 

23 vvfaedier tiie Coinimtleete*̂ materiaUycomplymgvritfa tfae Act and Regulatkms." Siee Am 
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^ 9 Because our ()ffice would dso pten to review tfae specific transactions dteged in tfae 

10 compldnte to be violations of the Act, which may not necessatUy be induded in the sample 

11 revievved tiirough tiie Section 438(b) Audit Program, vve recommend the Commission authorize 

12 Section 437g audit autiiority to enable us to work coextensivdy witfa tfae Section 438(b) auditora. 

13 We do not anticipate faaving a separate audit team, but believe that Section 437g audit autiunity 

14 vriU diow us to partidpate m conferences vrith Respondente and the auditors, review information 

15 provkled by Respondente tfarouflitiout tiie couise of tfae audit (ratfaer tiian vvdtmgî  

.16 Interim Audit Rqxirttecircdated), and confer vritfa the auditora to review date tfaat nuy 

17 outeide oftfae Audit Program processes, but necessaiy to cornplete oiir mvestigation. Approvmg 

18 Section 437g audit autiiority at tfate stage wiU dso provide notioe to Respondente tfaat 

19 infiirmation tiiey prodde during tfae audit process and fidd visite vviU be used by botfa the 

20 Enfincement and Audit divistonsm tfadr respective reviews oftiie Comnuttee's potentid F E ^ 

21 delations, and grant tfae Conumttee tfae opportudty to reqxmd to botii inquuries atm 

* If the Section 438(b) audit resuto m a reibinl for cafbrcenwm action wMk the faiv^ 
consolidate such a refenal widi these MURs. 

17 
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1 b. The Victoiy Fund's Contributions 

2 The Victory Fund denies dlegations that any of ite donora made excesdve contributions. 

3 OVF Responses Ul MURs 6139 ft 6142 at 2. The Victoiy Fund accurately notes dut it u not 

4 subject to the $2,300 per dection contribution lumt, as asserted in the complaint, rather it is 

5 sulyect to the $33,100 contribution limit reserved forjointfimdrddog comniittees. Id. 

O 6 Moreover, the Victoiy Fund avera tiut it has procedures to ensure that ite donora do not exceed 

^ 7 applicdile contribution limits, whicfa include matdung dl contributions it recdved to the donor 
rsl 

Nl 8 records oftfae Committee and the DNC. Id. The response states that any contributions tiie 

^ 9 Victory Fund recdved that migte have been excesdve when aggregated witfa prior contribiitions 
Nl 

^ 10 to the CommittBe were dtfaer leaUocated to tfae DNC or refunded to tfae contributor. Id. 

11 ()ur Office has redewed tiie infiiimation submitted in the compteinte and reqxinses m 

12 MURs 6139 and 6142 as weU as the tUsclosure reports filed by the Victory Fund and detemuned 

13 that Complamante' dlegations sappeu to rdy on tfae mistaken beUef that tfae Victoiy Fund te 

14 subject to the individud contribution limit of $2,300 per election fiir candidates or candidate 

15 committees, as set fiuth m Section 441a(aXlXA). In fact, as a jdnt fundrdsing conunittee, tfae 

16 Victoiy Fund is subject to tfae $33,100 per individud contribution lunit set fintfa in 11 C.F.R. 

17 § 102.17. None of tfae individuate cited in tfae comphunte exceeded thte Umit. Thus, the 

18 mfiirmation Comfdauunte subniit as prinufiide evidence that tiw Victoiy Fk^ 

19 441a(f)temsiifficient to siqiport a reason to believe finding. Moreover, we faave found no 

20 acktitiondflKte to support Ifae daim tfaat tfae Vtetoiy Fimd accqited excesdve co^^ 

21 FinaUy, tfaere te no support fiir Complainante' dlegations tfaat ifae Victoiy Fund vioteted 

22 the reportmg requiremente of2U.S.C.§ 434(b) l̂ misreportimgdidrarsemente to OFA, and 
23 fining to prodde identifying infimnation finr contributora vvho gave less ffaan $200. Tfae Victoiy 

18 
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I Fund responses and disclosure reports indicate tfaat the transfera fiom tfae Victoiy Fund to tfae 

. 2 Coinmittee were made fbr ordinaiy disbursemente of net proceeds pursuant to the joint 

3 fundraising agreement between the Coinmittee and DNC, and were reported correctiy. 11 C.F.R. 

4 § 102.17; see OVF Responses m MURs 6139 and 6142 at 3. Furtiier, tiie Act does not require 

5 . committees to disclose tfae identification information of donora vriio contribute less tfaan $200 m 

6 the aggregate during tiie election cyde. See 11 C.F.R. § 102.9. 

• 7 Accordingly, we reconunend that tfae Cominission find no reason to believe tfaat tfae 
rsj 

Nl 8 Obama Victoiy Fund and Andrew Tobtes, in his officid ciqpacity as Treasurer, recdved 

^ 9 excessive contributions in violation of 2 U.S.C. §§ 441a(f) and 434(b). 
Nl 
H 10 C. Possible Foreign Nattonal Contributions 

II The FECA provides that it is unlawful fbr a fordgn nationd, directiy or indirectiy, to 

12 inake a contribution or donation of money or other tiling of vdue m connection witfa a Federd, 

13 Stete, or locd election, or to a coinmittee ofa poUticd party and fiir a federd politicd conumttee 

14 to recdve or accept such a conttibution. 2 U.S.C. § 441e(aXl) and (a)(2); 11 C.F.R. § 110.20(b). 

15 A "foreign iiattond"te an indiddud, partnerdup, assodation, corporation or other entity 

16 oiganized under tlw tews ofor havuig ite prindpd place ofbusiness ma fiirdgn countiy. 

17 2 U.S.C. § 441e(b). A "fordgn nationd" does nor mdude a person wfao tea citizen, nationd or 

18 lawful permanent reddent oftfae Umted States. Id 

19 Altfaougfa tfae statute te diem as to any knowledge requirement, tfae Commisdon's 

20 unplementing regutetionschnify tfaat a Committee can ody viotete Section 441e with the 

21 knowing soUdtation, acceptance, or recdpt of a contribution fiom a findgn nationd. 11 C.F.R. 
22 §110.20(8}. Tbe regutetionconttdiu tiiree standards thd satisfy tiw "knowing" require 

23 (1) actud knovriedge; (2) reason to know; and (3) fidlure to conduct a reasonable mquiiy. 11 

19 
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1 C.F.R. § 110.20(a)(4)(i)-(iu). The reason-to-know standard is satisfied when a known feet 

2 esteblidws "[sjubstantid probability" or "considerable lUceUhood" that tfae donor is a fordgn 

3 nationd. 5'ee Explanation and Justification for Profaibition on Contributions, Donations, 

4 Expenditures, Independent Expenditures and Dtebursemente by Fordgn Nationds, 67 Fed. Reg. 

5 69940,69941 (quoting BLACK'S LAW DICTIONARY, 5tii Ed. (1979)). The vrillfol blindness 

rsl 6 standard is satisfied vvhen "a knovvn fiwt diodd have prompted a reasonable inquiry, but did 
cn 
^ 7 nOL" See id 8X69940.'' 
rsl 
Nl 8 1. Facte 
^ 9 Several oftfae comptemte dlege tiut the Committee vioteted 2 U.S.C.§441e by 
O 
Nl 

^ 10 acceptmg contributions firom fixrdgn nationab. As support for these dlegations, dififerent 

11 Complainante focus on the foUowiqg fiwte: (1) approxiinatdy 10,400 contributon vritii fiirdgn 

12 addresses gave $1.3 miUion to the Coinmittee; (2) approxunately 500 contributions firom 

13 contributon vritii fineign addresses were not made in wfaole dollar amounte (wfaidi Complainante 

14 syggest means tfad the funds faad been converted to U.S.doltara finm a fineign currency); and 

15 (3) vartous medte oiitiete reported tiut fiirdgn nationate nuy faave contributed to tfae Coim 

16 Complainante aigue tfaat tfaere are widespread problems vritfa tfae Committee's 

17 compliance systems, wfaich warrant investigation mto aU of tiw Committee's conttibutions 
^ Before dw regdstiop was revised m 2002, Conmiissionen expressed concems about the levd of scienter Tequfaed 
under Section 44le. For example, a Sl8teBwntofReasou("SOR*0i>Bued ma Section 441e case derided shortly 
beftare revision ofthe ragufaoioncum&wd the statutoiy fauigasge and logistative histoiy to conchide dial desphe the 
•K—iM^ ̂ ptww'Mi l — p i ^ nfm IriMwiilai^ mquimmiim" in tiia ttiite, *St iwmiM hm fiiiMfamenlally unjiMt tn 

assesB liability on dw part of a fumkaiser or recipient ooonniaee dwt solicito OT 
ooBliibiaion m fiwt appean to be fiom a logal source, espedalty if mitiri screening efforts resuhed m spedf̂  
assunnces ofdw oontributioo's tegslhy." MURs 4530,4531,4547,4642,4909 (Statement of Reasons by 
CoBsadsslonerTlioinas/firs Democralic Nationd Ĉommhteo, etal.) at 3. Thus, coupled whfa the Explanation and 
Justification issued m November 2002, a knowledgs requbement may be mferred based on 
Act that specifically fawhided sudi hwguagB despite dwsbsenee ofany knowledge req̂  A£al 
2 (dtiag 2 U.S.C. SS 4411; 441b(a))L StedUoU C.FJL S103 J(bXl). wfaich provides dwt contributions which did 
not appear to be from a prahibilBd source nuBt be Rlunwd widun a specified period f̂ ^ 
Comndnee becomes aware of uifbiinaiion fadicatfaig dial dw coDtribution is unlawfoL 
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1 received from individuds with fordgn addresses. Fling Complaint at 1; RNC Compldnt d 1-2; 

2 Kofatz Compldnt at 1; Darnels Complamt at 1; Moore Comptemt at 1. The Comphunante who 

3 rely merely on the Ckimmittee's recdpt of contributions fiom individuals vrith foreign addresses 

4 generally provide no additiond facte to substantiate then ddms tfaese individuds are fordgn 

5 nationds, as opposed to eligible donora temporarily living abroad. One complaint pointe to a 

Nl 6 newspaper report tfaat asserte that tfae Conunittee recdved 37,265 contributions that vv^ 
or> 

7 whole dollar amounts, whicfa tfae autfaor condudes codd be evidence that those contributions 
rsl 

Nl 8 were converted from fordgn currencies to the U.S. dollar, and therefore came fiom foreign 

^ 9 nationds. MUR 6090 Comptemt (dtiog Ex. K). Comphunante offer no infimnation to siqiport 
Nl 

10 the conclusion that sucfa fimds were contributed in foreign currendes or that tiw individuds who 

11 made oontributions in foreign currendes were not lawfid donora. Findly some of the comphunte 

12 cite medte reporte witfa anecdotd dlegations offordgnnationate faaving contributed to the 

13 Conunittee. Examples ofthese medte reporte mclude: 
14 • A report about a group in Nigeria was reported to faave sponsored an event, tfae 
15 proceeds ofwfaicfa were pinportedly going to be donated to tfae Ckimmittee, but 
16 were seized by tfae government in a firaud investigation. MUR 6090 Complaim at 
17 1-3 (citing Attacfa. A); 
18 • Medte coverage of a public statement made (̂ Libyan leader Muaminard-
19 Gaddafi opming that fiireignnatkinate supported candidate Obama and may faave 
20 conttibuted to the Cominittee. Id (citiiig Attacfa. C); 
21 • Reports diomtvvobrottwra wfao ovvned a dwp in Ifae Gaza Strip and made bulk 
22 purchases ofObamat-durts to seUm thdr store. Af. (citing Attach. A, E, F); 

23 • Article about an Austtalian man vtho admitted to knowmgly usmg a fake U.S. 
24 passport mmiber in order to gd the Committee's onUne contribution system to 
25 accqithtecontribiition.(dtuigEx.H);and 

26 • Rqxirt about and a Canadian man wlw deUberatdy made fidse statemente m order 
27 to get tfae Conunittee's odme contribution system to accept his contribution. Id 

21 
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1 • Allegations, which have been intemdly investigated and remain unsubstantiated, 
2 that an anonymous FEC andyst informed his superiora that the Coinmittee had 
3 accepted millions of prdiibited contributions fnim fiirdgn nationds and his 
4 warnings went unheeded. /</. (citing Attach. D); 

5 The Committee mdntdns that ite vetting procedures required online contributora to 

6 confiim dtizensfaip or peimaiwnt residem status by checking a box. OFA Response in MURs 

7 6078/6090/6108 at 4. Furtfaer, contributora vritfa fordgn addresses had to enter a vdid U.S. 

8 passport number. Id Findly, the Committee asserts tfaat it mdntdned a system that at regular 

Nl 
^ 9 mtervate surveyed dl contribidons recdved fhim foidgn addresses, persondly contacted 
Nl 
KT 10 contributora who were not known to be U.S. citizens or tewful permanent residents, and reqmred 
KT 

^ 1 1 the submisston of vdid U.S. passport information. Id at 5. 

12 2. Anafyste 

13 The dlegdion that Respondente knowmgly accepted contributions from fordgn 

14 iutionds, and or fdled to refund contributions after becoming aware of a basis for questioning 

15 vvhetiier tfae contributions vvere fiom a peimisdbte source, te not supported by tfae avdlable 

16 infbnnation. As discussed below, eadi oftfae tfaree principd metfaods ofpioofreUediqxin in tfae 
17 complainte te flawed. 

18 Coinpteinante added iqiaU contributions fiom donora vritfa findgn addresses and aUeged 

19 tfaat dl or significamnumbera oftfaose conttibutions nnist have come firom fordgn natioiû  

20 because medte reports had identified four findgn nationals wfao were dleged to faave been 

21 Contributora. RNC Comptemt at 1. Tfae CommittBe recdved approxunatdy $1314,717 in 

22 coniributions fxm 10,463 indivkfaiab vritfa fiirdgn addresses. The fiwt that these contributora 

23 listed fiireign addresses te not, as Ckmiplainantecteini,̂ ififl>hete evidence that 

24 are fineign nationate or tiut tiieir conttibutions diodd be suspect 11 C.F.R. § 110.20(aX4Xi). 

25 AhhougjhCompteinante argue fiv a comprdwndveredew of aUconttibutora witfa fiirdgn 

22 
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1 addresses, neitfaer the medte reports nor the complainte offer any specific infonnation that wodd 

2 suggest that any of tfae contributora witfa fineign addresses, other than the four specifically 

3 identified in the media reports, are not American citizens living abroad, who are entitled to 

4 contribute to federd politicd coinmittees. 

5 Similarly, the argument that the presence of contributions m odd (non-whole doUar) 

^ . 6 amounte te/riffia)Sicfe evidence that a contribution might have coiiw fiom an impen̂ ^ 

fn . 7 fordgn souree is incorrect. Firat, tfaere te a vride variety of explanations for a contribution to be 
rsl 
Nl 8 in non-wlwledolter amounte, otfaer tfaan bdng a fordgn cinrency. Second, even if tfae 

^ 9 contribution was made udng a fordgn currency, tfaere te no legd presumption that tfae use of 
Nl 
fH 10 fordgn currency is sufficient to establish that a contributtir is a fiirdgn nationd. A U.S. citizen 

11 living abroad, who is entitied to make contributions, might be expected to use a credit card 

12 accoumorabankaccoimtbasedontlwcurrencyofthecountry in wfaicfa tfaey temporarily redde. 

13 Ndtfaer the complainte nor media reports provide any information tfaat wodd serve as reasonable 

14 cause to question the citizensfaip ofa contributor based solely on tfae amount ofa contribution. 

15 While mfimnation that a conttibution is received finm a fiirdgn address, fordgn bank 

16 and/or ma currency otiier than U.S.dollaranii8ite serve as pertinem infimnation in exam 

17 tfae contribution, tfae mere presence ofsuchudkadora does not estdilish reason to believe that 

18 the Conumttee delated the profaibition againd recdving contributioiufimm fordgn nati 

19 Ratfaer, a Comimttee need ody nuke a "reasonable inquiry" to verify tfaat tfae contribution teno^ 

20 fiom a profaibited source to satisfy the Act's compliance regdations. 11 CF Jl. § 11020(aX7). 

21 Hdre, there te evklence tfaat tfae Comimttee made reasonditeinquuies into the source 

22 funds by: (1) mfinmmg webdte usen ofthe appropnate legd lequiremente fiir making 

23 contributions; (2) requuring contributora vi^ used tfae vvebdte to profifer tiw iqipr^ 

23 
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sr 
Nl 
rsj 
Nl 

KT 
O 
Nl 

I certificatioiu before processmg theur contributions; and (3) mdntdnmg an mtemd sys^ 

review dl contributions received fiom foreign addresses for compliance vrith tfae FECA and ite 

regulations. OFA Response m MURs 6078/6090/6108 at 4-5. There te also evidenoe tfaat tfae 

Committee's intemd controls followed the Act's "safe harbor" gddelines by requiring donora 

who attended fimdraismg evente located outeide of the Umted States or made contributions 

odine using fordgn addresses to provide a vdid U.S. passport number. Id; seell C.F.R. 

§ 110.20(aX7) ("[A] person shaU be deemed to have conducted a reasonable inquiry ifhe or dw 

seeks and obtains copies of current and vdid U.S. passport papers."). 

a. The Committee's Contributors 

10 Inaneffort to ascertain vvfaetfaer potentid contributioiu fiom fiireign nationds vvere being 

II identified by tiw Committee's compliance system, the Commisdon's Infimnation Technology 

12 Dividon generated a sampte of 1,737 indivkluds vrith fordgn addresses who contributed to OFA 

13 during the prunary and generd eiectkm montiis of Februaiy 2008 and August 2008, 

14 respectively.' A review oftfae sanqite found dg^ contributora livmg abroad wfao gave the kind 

15 of incomplete or questionable persond infimnation that dwdd have prompted the Committee to 

' The Coinmission has approved ofthe use of examinmg samples in order to ascertate whedier excessive and 
prohibhed contribution riotations are substantud enough to wamuit further inquhy. See, e.g., 11 C.F.R. 
SS 9007̂ 2(fXl) and 9038.1(fXl) (approvmg dw use of samplmg m dw audit context to detemune whedier excessive 
and prohiteted contritiutions are significant enough to wairent referral fiv enfixroement). Here, we opted to review a 
sanqife of disclosure reports at the reason to believe stsge m order to asceitam whedier the violations of the AA 
alleged in the complauit are mdicative of broader flaws m the Committee's complunce system and/OT are sigmficant 
enough to recommend dwt an mvestigation ofthe vtehdons is wairanted. We selected the months of Febraaiy 2008 
and August 2008 forthe review because contributions reported by the Committee m dwse months represented 
median contribution receipts during dw prunary and general election period. 

It should Iw noted that bur review did not find evidence that the eight indhfiduals were fineign nationals, Imt shnply 
found that the address OT emptoyment infbinwtkm pnvvided by thme indhfidual was eidŵ  
unverifiable, and additional mfbrmalion was necessaiy. These individuals were also flaggad Iiy the Committee and 
the notation "tefwmation Requested" was mcluded m the Committee's disclosure reports. 
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1 either conduct additional inqdiy or reject of the donor's contribution. These dght individuds 

2 donded a combined totd of $2,147 to the Coinmittee. 

3 Our Office then expanded the review to examine dl of the contributions received by 

4 individuds with fordgn addresses during tfae entire election cycle. Tfae broader review did not 

5 identify additiond mdividuate whose infimnation suggested they might be fineign nationds or 

^ 6 reqdre additiond inquiry. Tfae puipose of looking at the Febiuaiy/August sample as weU as the 

fn 7 broader election cycle was to gdn indgjfat as to how the Committee's compliance system was 
rsl 

Nl 8 working, whetiier it was efTectively idemifymg potentiaUy profaibited contributtons, and wfaetfaer 

^ 9 corrective action was taking place to resolve questionable contributions. 
Nl 

10 Condstent vritfa tfae assertions in tfae Cemmittee's response, our review found that 

11 contributora outdde ofthe Umted States vvere requured to affirm that they vvere Umted Stetes 

12 dtizens. See OFA Response ui MURs 6078/6090/6108 at 4-5. In fiwt, tiw website wodd not 

13 accqitcontributioiu firom indidduds outdde oftfae Udted States witfaom certification tfaat they 

14 were dtizens or legd permanem reddente. Id We found that conttibutora outsute ofthe United 

15 Stales were typicdly employed by tfae Umted States government or militaiy, or woridng in tfae 

16 intemationd offices of American coiporations, or fiv American non-profit, fauinan righte or 

17 rdigious organizattons. 

18 The contributions dted as examples of Section 441e viotetions m tfae comphunte are 

19 insuffidem to support a reason to believe finding fbr tfae follovving reasons: 

20 • Tbereteiw support fbr tfae inference tiut tfae Conmuttee recdved contributions or 
21 vvasm any vvî  connected to tfae Nigerten fimdraiser or ite coordinatora, as tfae 
22 sanw medte repoite mdicate tfaat tfae Nigerian govennnent seized tfae funds raised 
23 and are mvestigating tfae matter as a fiauddent scfaeme. RNC Complamt, Exfa. A. 
24 • Tbere is no infionnation supporting tiw aUegation tfaat tfae generd comments inade 
25 by Libyan leader Muammar d-Gaddafi cldming, "[People in the Arab and 
26 bteimcvvorki] welcomed [Barack Obaoui] and prayed fiir lum and ...may even 
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1 have been mvolved. in legitimate contribution cantpdgps to enable him to wm the 
2 American presidency" are reteted to any identifiable contributions or fondraidng 
3 efiforts fbr the (Committee. Id 

4 • The dlegations that contributions recdved by tfae (̂ immittee, which vvere not 
5 made in vvhole dollar amounte must faave bem nude in fordgn cuirency and 
6 tfaerefore have origmated fhim fordgn sources, is dso purdy specdative, as the 
7 converaion of momes from one currency to another is not evidence tfaat the 
8 individuab that were tfae source oftfae funds were findgn nationate. Id 

CO 9 m The Auslrdtennm dted mthe medte iqxirt admite (mthe same rqxirt) tfaat fae 
^ 10 knovringly made the iltegd contribution through bypassing the odine security 
^ 11 protocok by entermg a fidse passport number aid firauddentiy certifying tfaat fae 
rsi 12 vvas an American citizen livmg abroad, m order to get tfae vvebdte to accept fate 
Nl 13 contribution. RNC Complaint, Exfa. H, OFA Response m MURs 6078/6090/6108 
' ^ 1 4 at 4. 

1̂  15 • Wfaile tfae Canadian donor did not admit to making fidse Statements, fae dso 
16 domed remembering whether fae certified tfad fae was a citizen and stated tfaat fae 
17 later contacted the Committee to request a refund. RNC Compldnt, Exh. H. The 
18 Committee asserts that the wdidte did require a oeitification of dtizendup to 
19 make contributions from a foreign address and the contribution firom tfae donor 
20 faas suwe been refunded. OFA Response m MURs 6078/6090/6108 at 4. 

21 See OFA Response m MURs 6078/6090/6108, Exfa. A. 

22 Accorduig to medte reports, brothera Hosam and Monir Edvvan bougjht t-sfauts firom tfae 

23 Comnuttee's vvebsite to seU in theur Gaza store, tfae pnweedsofwfatefa constituted contributions 

24 to OFA fimn tiw Edwanstottdû  $6,945 and $24,770, reqwctivdy.' RNC Comptemt, EdL A. 

25 Tlw sanw rqnirt indicates tfaat tfae Edwan brotiwra inserted tlw abbreviation "GA" in tfae addr^ 

26 line reserved for tfae nanw oftfae contributor's suae ofresk]ence,wludi tfae Committee 

27 have mistaken to staid fiir "Georgte" ratfaer tfaan "(jaza."/if Tfae report dso dtes a campdgn 

' It is wen established dwt the pRweeds fiom the purchase of fimdrsismg Menu are considered to be canq̂ ^ 
contributions. IICFJLS 100.53; Mt obo AO 1975-15 (Wallace) (caaohdhig dut dw fidl amount pdd by a 
purdiaserio a polilicd oonmiitee OT candidate fiv a fimdnisteg item is a conribution); AO 1979-17 (RNC) (chmg 
AO 10^<-l <) (Th* fai-f tilt tiM i.mitw-|iMtn> wiii«iiiiiH •mw^rtiit^ i*f wliiii iti miwrhmm^ fnr m pftlMwl i-nHtrOuttinn Onmm 

nOT change the character of dw aeihdty fhim a politicri ooniribidion failD a comm 
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1 offictel who stetes that until the media identified the Edwan brothera as being reddente of Gaza, 

2 the Coinmittee faad no reason to believe the Edwans lived outdde ofthe Umted Stetes. Id 

3 The Act provides that where a contribution does not present a genuine question of 

4 whetiier it might be profaibited by tfae Act, but is teter discovered to be Ulegd, a treasurer faas 

5 thirty (30) days from tfae date on wfaicfa the illegdity is discovered to refund tfae contribution. 

6 11 C.F.R.§ 103.3(bX2). Here, tiw Edwan brotiiera nude 28 t-shirtpurduses, 22 of vvfakdi vvere 

KT 
1̂  7 refunded within 30 days of recdpt." Refunds of the otfaer dxpurcfaases (finr $4,130) were made 
r*j 

Nl 8 witfain two weeks oftiw first medte report identifyiî  tfae brothera as fiirdgn nationds. 

^ 9 Wfaile we cannot be certam wfaen tfae Coinmittee discovered dl of tfae contributora cited 
Q 
Nl 
^ 10 in the media reports were fiirdgn nationds, the Coinmittee did refimd dl of tfae contributions 

11 within 30 days oftimse reporte or tiw information about the identity of tiiose contributora 

12 becoming public. Moreover, the fact tiut our review oftfae Ckmmiittee's disclosure repoite has 

13 identified ody $2,147 in contributions fiom eight donora vrith fordgn addresses that might be 

14 questionable, with IW additiond infbnnation on wfaetiwr tfaey are mfiewt foreign nationds, 

15 mitigates agamst finding reason to beUeve that the Committee vioteted 2 U.S.C. § 441e. 

16 Because tfae potentid Section 441edotetioiu are liimted in scope aid ainount ($6,277) 

17 dd because there is insufficient infinnnation to suggest tfaat tfae Coinmittee acted unreasondilym 

18 rdying on tfae infimnation provuled by contributon afiBrming tiid tfaey vvere Umted State 

19 citizens, we conclude tfaat opening an uwestigatkm teto tfate issue vvouM be an inefific^ 

Hosam Edwan made seven contributions; all ofwhich were refimded. OnIythefiMn'snudlesttnuisBctions(SI87, 
$1,217, $834 and $508) were vefbnded outride the 30-day wfaidow. Mbnhr Edwan made 21 contributions, all but 
two ofwhich (fbr 894 and $1,290) were refimded widiuidw30-d8ywuidow. Id A totd of $4,130 ofdw 
contribittions made by the Ectoans wu refladed outside the 30-day wuî ^ 
rqport. 
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1 tiw Commtesion's lunited resources." See Heckler v. Chaney, 470 U.S. 821 (1985); MUR 5950 

2 (Hiltery Clinton for President) (Factud and Legal Andyds dismissing Section 441e violation to 

3 preserve resources wfaere ainount in potentid prohibited contributions was minimd ($1,000) 

4 compared to totel contributions recdved, and funds had been refunded before the compldnt was 

5 filed). Accordingly, we recommend that tfae Commission dismiss dtegations that Obama for 

O 6 America and Martm Nesbitt, in his officid capacity as Treasurer, violated 2 U.S.C. § 441e by 
Q 
^ 7 accepting contributions firom fineign nationds. 

^ 8 b. The Victory Fund's Contributors 

^ 9 Based on the infoimation m tfae comphunte, as vvdl as our review of publicly avaiteble 
O 
Nl 
^ 10 information, tiiere is no indication tfaat tfae Victoiy Fund received even a dngle contribution fhm 

11 an individud wfao faas been demonstrated to be a foreign nationd. There are no examples 

12 provided m tiw comptemte or mthe publicly avdlable medte or disdosure reports. Thus, there 

13 appeara to be IW support for the cteim that tfaere are systematic breakdovvns in OVF'smomtoring 

14 fiir contributions fiom foreign nationate. 

15 We recommend tfaat tfae (Commission find no reason to believe tfaat tfae Obama Victoiy 

16 Fund and Andrew Tobias, in fais offictel capadty as Treasurer, vtolated 2 U.S.C. § 441e by 

17 accepting contributions firom fiirdgn nationate. 

18 D. Possible Contributtons frem Unknown Individiiab 

19 Tlw Act provides tfaat iw peison duU nuke a contribution Ul tfae name of anotfaer person, 

20 and no person sfaaU knowmgly acoq̂  a conttibution made by one peraon m tiw name of am 

21 See 2 U.S.C. § 44lf. A Committee faas tfauly days fiom tibe date tfaat a profaibited contribution te 

" Whife we do not aatidpateiUshouM the Section 438(b) audit identify addhionalcontnlŵ  
44 le and reihr those riolatiflna ibr Enfbrcement action, the dtsmiasal rfdw violations at issue here would not. 
piwhide dw Comndssion fiom pursumg other Section 441e viohaions dut midd subsequendy 
Audit Division. 
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1 made or discovered to have been made to refimd the impermissible contribution. 11 CF.R. 

2 §103.3(bX2). 

3 The complainte dlege tiut individuate made contributions to the Committee using 

4 firauddent or fictitious names, and tfae Oimmittee's odine fundraidng mecfaanism provided no 

5 intenul controls to cucumvent the recdpt of sudi profaibited contributions. RNCSuppl. 

•H 6 Compldnt at 3-4. Dififerent Comptemante present two types of aigumente for why tiw 

^ 7 Committee dwuld have been on unmediate notice that certain contributions did not come fiom 
rsj 

Nl 8 legitimate sources. First, some oftfae compldnte contend tfaat certdn contributions were liiiked 

^ 9 to names that vvere clearly fictitious, and tfae fact tfaat sucfa conttibutions vvere processed by tfae 

.10 Comnuttee's odine fundrateing system is evidence ofwidespreadfiaUine in ite compliance 

11 system and warrams mvestigation. Second, one ofthe teter comptemte (MUR 6214) pomte to a 

12 range of anomaUes m tiw pattems of tfae contributions attributed to paiticdar indivkluds as 

13 bemg sufficientiy unusud and udikely as to put tfae (immittee on notice tfaat tfaese contributions 

14 were iUegitimate. 

lis 1. Faete 

16 Tlw conqilainte dte media rqxnteidentifymg 11 iididduate whose names were 1̂  

17 the Committee's disdosure repoite as contribiitora, but later vvere detennined to faave subm 

18 fictittous or fisudulent names, addresses or credit card infimnation. Exaniples of tfaese 

19 uidividuds mdude: 

20 • Good WUl-an individud vriw Usted fais name as "Good WiU," fate employer as 
21 "Lovmg,"oociq̂ on as "You" and wfao provided an address tfaat turned out to be 
22 fiw a Good WUl Indusbies charity office m Austin, TX. Reportedly, no one by 
23 dw name of (jood WUI woriis at the office. Good WUl made over 780 
24 contributions m $25 incremente between March 2()08 and April 2008, totding 
25 over $19,500; 
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1 • Doodad Pro - an individud who Usted his name as "Doodad Pro," his reddence 
2 as Nando, NY, occupation as "Loving," and employer as "You" made over 850 
3 contributions in $25 incremente between November 2007 and AprU 2008, totding 
4 over $21,250; 

5 • Persons witfa fictiond addresses - some udividuate provided questionable names 
6 and fictitious addresses, uwludû  "Test Person" reddû m Some Place, UT, 
7 "JockimAlberton" redding at a fictiond address in WUmington,DE, "Deity 
8 West" and "Deity Pdiuy" botii resklmg m rewq, ME and "fhdfldfh" residing in 
9 Erid, NJ; and 

rsl 
1̂  10 • Persons witfa obvious fictiond names - some individud donora provided 
1̂  11 nonsendcd names including, "Hbkjb, jkbkj," "Jĝ Jfggjjfgj,""Dafasudhu 
^ 12 Hdusahfd,"UadfadiguHduadfa,""EdrtyEddty"and"EsEdL" 
Nl 

^ 13 Durmg tfae course of ite compliance process, and before tfae names were made public in 

^ 14 medte reporte or complaints, tfae Committee asserts tfaat it had dready klentified many of these 

15 same contributions as being of questionabte legitimacy. Disclosure reports mdicated that several 
16 of the "contributions" made by fictitious donors cited in the compldnte either were never 

17 accepted due to iiwdidinfi9rmation(e.g.,invdid credit card or banking information) or were 

18 refunded immediately. In other instances, where contributions were accepted, refunds occuned 

19 on a continuous bads. Formstaiice,inthecaseof Doodad Pro and Good WUl, who made 

20 hundreds ofcontributionsmsmaU incremente, refinids were done on a rolUng bads befimtiwtt 

21 contributions appeared in medte reports. Further, most oftfae refunds were completed to almost 

22 dloftfaese profaibited contributora witfain vveeks oftfae first medte reports and/or tfae imtid 

23 complainte fited witfa the Commisdon. 

24 The Complaint in MUR 6214 makes an extendve and detaUedandyste of various 

25 patterns m tfae CJommittee's recdpts. Tins comptemt aUeges tfaat tfae Comnuttee fiuied to nuke 

26 immedtete use ofan Address Verification System to confirm tfaat each contributor's rqNMted 

27 address mfiiimationnwtofaed tfae address mfimnatton fbr tfae credit a 

28 contributkm, whicfa aUowed tfae Committee to accept online coniributions in transactions tiut 
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1 would have been rejected by other vendora accepting credit card paymente over the internet. 

2 Thte complaint suggeste that tfae absence oftius safeguard rdses questions as to wfaetfaer tfae 

3 Coinmittee adequately verified the true sources for oduw contributions it received via credit 

4 card. In addition, this complaint identifies the following contribution pattems whidi it deemed 

5 suspicious: 1) Non-Dollar Donations that were not in wfaole doUar amounte; 2) Non-Traditiond 

Nl 6 Donations tfaat were m wfaote dollar amounte, but not in mdtiples of $5; 3) Mdtiple Day 
Q 

7 Donations where a donor faas tvro or more donattons on the same day; 4) Diqilicate Donations 
rsl 

Nl 8 where the donors appeared to make two or more contributions of the same amount on the same 

^ 9 day. CompteinantaUeges tfaat tfae Conunittee accepted an unusudlyterge number of 
Nl 

10 contributions tiut fit into tfaese patterns, wfaich it deenwd to be suspicious and merit fuither 

11 review. 

12 2. Analyste 

13 As discussed above, tfae Commission faas provided gddance to committees tfaat tfaey may 

14 use Intemet fimdrateing so long as conumttees use reasonable safeguards to enable them to 

15 verify the identity of contributora and screen for impenmsdble contributions with tfae same level 

16 of confidence tfaat appUes to otfaer metfaods of fimdrateing, and act consistentiy witfa Commtedon 

17 regdations. See AO 19994)9 (BiU Bradley for Presklent, Inc.). (̂ ptemante contend tiut tiw 

18 Comimttee's aocqrtance of odine contributions firom tfae imknown persons id 

19 comptemte is clear eddence tfad it faad no control mechanisms m ptece to catdi tfaird party fira^ 

20 FluoigCompteuttd 1; RNC Compteutt at 3-4; Kohhz Comptemt at 1. (>onsequendy,tĥ  

21 complauite argue, an investigation of dl contributions te warranted. Id RNC Suppl. Cemptemt 

22 at 3-5. 
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1 Respondente assert tfaat the compliance system tfae Committee mdnteinste dedgned to 

2 identify mdividuds lUce tfaose cited in tfae compldnt and refund thdr contributions if they are 

3 untewfol. OFA Response m MURs 6078/6090/6108 at 4. The Committee asserte tfut ite 

4 internd system runs regular searches of ite donor datebasem order to identify infimnation tfaat 

5 contributions may be fhnddent. Id at 5. The Coinmittee dso asserts that through ite vetting 

^ 6 and compliance system, as indivkhiate who provided fictitious information are identified. 
Ml 
Kl 7 subsequem seardies are modified to look fiv similar individuds or pattems of fiauddem donora 
rsl 
Nl 8 that were previoudy identified. Id. Regardmg the individuate identified mthe compkunt, 

p 9 Respondente provide infoimation that most of tfae firauddent contributions firom tfaese mdivkluds 
Nl 
•H 10 faad been identified and refimded before the complainte were filed. Id. 

11 a. The Committee 

12 Tfae compldnt dtes tfae names of deven individuds with aUeged fictitious names that 

13 dlegedly made contributtons to the Committee. Ody three of tfaese individuds gave 

14 contributions tfaat were actudly recdved and aggregated over $1,000; tfaey include: 

15 • "Doodad Pro" made 850 contributions m $25 uicremente totding $21,250, 

16 • "Good Will" made 780 contributions m $25 incremente totaUng $19,500, and 

17 • "Hbkjb, jkbkj" made a single conttibution of $1,077.23. 

18 Tlw "Doodad Pro" and "Good Will" contributions vvere refimded on a contunious baste dtiwr 

19 before or vrithm 30 days oftfae imtid comptemt mffaisinatter, tfaougfa nuny refimds were not 

20 made withm 30 days oftfae imtid recdpt of the contribution. The suigle "Hblgb, jkbkj" 

21 contribution was refunded witiun 30 days of recdpt. Conttibuttons finom the renuinmg dgiht 

22 donora ched in the compteutt totded approxunatdy $l,20(h none ofvvhidi faas been refunded. 
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1 In order to ascertdn wfaether there was a potentid system breakdown that might have led 

2 the Coinmittee to accept terge numbera of contributions from unknown persons, as dleged m the 

3 . compldnts, the Commisdon's Information Technology Division generated a sampling of 

4 contributions to tiw Coinmittee in tfae primaiy and generd election months of Februaiy 2008 and 

5 August 2008, respectively. During the sample period, the Committee received a combined totd 

Ul 6 of $73,976,663 in contributions firom over 170,000 contributora. We reviewed the conqiteuite, 
O 

7 disclosure reports and medte reports for mdividuate whose mformation appeared to be 

. Nl 8 inoomplete, fictitious or otherwise unverified as bdonging to actud persons, and reviewed 

Nl 
(H 10 Committee. 

11 In addition to the contributora dted in the complainte, we identified only dx otfaer 
I 

12 contributora to OFA whose names might have been fictitious based on the spelling or otiier 

13 identifying information provided. Tbese sw contributora gave qiproxunately $17,445 to the 

14 Conunittee, $14,476 of whicfa remams unrefunded. Thus, ifae recitetions in tfae comphunte and 

15 tfae infimnation provided ITD fixr our review periods, klentifies a totd of 17 contributora witfa 

16 potentiaUy fictitious names vvfao gave a totd of $60,472 m contributtons to tfae Conunittee, 

17 $15,676 ofwfaicfa faas yet to be refimded. 

18 We bdieve dismissd of tfaese dtegattons te appropriate because (1) tfae aUeged 

19 breakdovvn in tfae Committee's compliance system te not bonwom by the avdtebleinfimî  

20 about tiw scqpe and amount oftfae oonlribidons tfae Committee recdved fiom dl̂ ge^ 

21 unknown peraons, and (2) tfae majority (approxunatdy 75%) of tiw prohibited contributions 

22 recdved firom the fictitious indidduate dted m tfae compteiitt and klentified tfarougjh our review 
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1 have been refunded.'̂  In notifying the Committee of dismissd we would advise it of the 

2 obligation to refund the prohibited contributions we have identified in our review. 

3 For these reasons, it would not be an efficient use of the Commission's resources to open 

4 an investigation into this issue with respect to the Committee. See Heckler v. Chaney, 470 U.S. 

5 821 (1985); MUR 5950 (Hillary Clinton for President) (Factud and Legd Analysis dismissing 

^ 6 Section 441 e violation to preserve resources where prohibited contributions were refunded 

Ml 7 before the compldnt was filed). Accordingly, we recommend the Commission dismiss 
Nl 

^ 8 dlegations that Obama for America and Martin Nesbitt, in his officid capacity as Treasurer, 

KT 

KT 9 violated 2 U.S.C. § 441 f by accepting contributions from unknown persons in the name of 

^ 10 anotiier. 
HI 

11 b. The Victory Fund 

12 Regarding the Victory Fund, there are no indications tiiat the Victory Fund received 

13 contributions from the individuds specified in any of the compldnts. Our review of the 

14 February/August sample months identified a single contribution received from an unknown 

15 person using the name "Anonymous, Anonymous" and totding $2,228. The Victory Fund's 

16 compliance system identified the suspect contribution and flagged it for verification, but did not 

17 refund it within the 30 days pennitted by the Act. 

18 Despite this apparent violation of Section 441 f, dismissal of these dlegations is 
19 appropriate because (1) the prohibited contributions cited in the complaint are minimal when 
20 compared to the total amount of contributions received by OVF ($2,228 out of $93 million), and 
21 (2) dlegations of breakdowns m the compliance system set forth in the complaints are not borne 

While we do not anticipate it, should the Section 438(b) audit uncover any information that suggests that the 
Committee committed more violations of 2 U.S.C. § 44If, and refers the violations for Enforcement action, the 
(̂ mmission would not be precluded frnm taking Enforcement action for those violations. 
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1 out by the Commission's review of the contributions received by the Victoiy Fund. Thus, it 

2 vvodd not be an efficient use ofthe Conunisdon's resources to open an investigation into this 

3 issue vritii respect to tiw Committee. See Heckler v. Chaney, 470 U.S. 821 (1985); MUR 5950 

4 (Hiltery Clinton for President) (Factud and Legd Andyste dismissing Section 441 e violation to 

5 preserve resources wfaere prohibited conttibutions were refunded before the compldnt was filed). 

>̂  6 Aceordmgly, we recommend that tfae Conunisdon dismiss dlegations tfaat tfae ()baina 
O 
Ml 

1̂  7 Victory Fund and Andrew Tobias, m fais officid capadty as Treasurer, violated 2 U.S.C.§ 44If 
rsl 
Nl 8 by accepting contributions from unknown persons m the nanw of anotfaer. 
^ 9 m. RECOMMENDATIONS 
Nl 

iH 10 1. Find reason to believe Obama for America and Martin Nesbitt, in his officid cqiadty 
11 as Treasurer, accepted excessive contributions m violation of 2 U.S.C. § 441 a(f); 

12 2. AuthorizB an audit ofObama for Anwrica and Martin Nesbitt, in his offictel capacity 
13 as Treasurer, purauam to 2 U.S.C. § 437g; 

14 3. Dismiss dlegations tfad Obama fior America and Maitui Nesbitt, in fate officid 
15 capacity as Treasurer, vioteted 2 U.S.C. § 441e by accepting conttibutions firom 
16 fiDidgn nationals; 

17 4. Dismiss dtegitions that Obama fiir America and Martm Nesbitt, m fate offictel 
18 capadty as Treasurer, vioteted 2 U.S.C. § 441f by accepting contributions from 
19 unknown persons in tfae name of anotfaer; 

20 5. Find no reason to believe Obama Victoiy Fund and Andrew Tobtes, m his offictel 
21 cqudty as Treasurer, accqited excesdve contributions m viotetion of 2 U.S.C. 
22 §441a(f); 

23 6. Fmd no reason to beUeve Obama Victory Fund and Andrew Tobtes, m his offictel 
24 cqiadty as Treasurer, vioteted 2 U.S.C. § 441e by accqiting contributions firom 
25 fineign nationds; 

2(5 7. Fud no reason to believe Obama Victoiy Fund and Andrew Tobias, m fate offictel 
27 cqudty as Treasurer, vtolated 2 U.S.C. § 434(b) 1̂  miareportUQ didnvsemente; 

28 8. Disniiss allegatioiu tfant Obanu Victoiy Find and Andrew Tobias, hi fais offidd 
29 capadly as Treasurer, violated 2 U.S.C. § 441f by accepting coniributions firom 
30 unknown persons m tiw nanw of anotfaer; 
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9. Approve the attached Factud and Legal Andyses; and 

10. Approve the appropriate letters. 
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